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E.O. 12958: N/A 
TAGS: PHUM, UNHRC-1 

SUBJECT : CHR 57: GUIDANCE ON DRAFT RESOLUTION ON 
INVOLUNTARY DISAPPEARANCES 

REF: A) SECSTATE 60693 B) GENEVA FAX NO. 191 DATED 
4/19/01 

1. THIS IS CHR DEL CABLE NUMBER 102. 

2 THE FRENCH DELEGATION, AS SPONSORS OF ABOVE -REFERENCED 
RESOLUTION, CIRCULATED REV. 3 AT DRAFTING SESSION THIS 
MORNING. REV. 3 PROPOSES (A) THE CREATION, AT NEXT YEAR'S 

UNCLASSIFIED 

PAGE 02 GENEVA 01681 01 OF 02 191736Z 

UNHRC, OF "AN INTER- SESSIONAL OPEN ENDED WORKING GROUP . . . 
WITH THE MANDATE TO ELABORATE A DRAFT LEGALLY BINDING 
NORMATIVE INSTRUMENT FOR THE PROTECTION OF ALL PERSONS FROM 
ENFORCED DISAPPEARANCES" (OP 11) AND (B) THE APPOINTMENT OF 
"AN INDEPENDENT EXPERT WITH THE MANDATE TO PREPARE AN 
EXHAUSTIVE EXAMINATION OF THE EXISTING LEGAL NORMS AND OF THE 
MOST RECENT EVOLUTIONS IN THE INTERNATIONAL AND REGIONAL 
FRAMEWORK IN THIS MATTER." (OP12) . THIS IS VIEWED BY THE 
GRULAC AS A "COMPROMISE" FROM THEIR ORIGINAL POSITION, WHICH 
CALLED FOR THE CREATION OF A WORKING GROUP, BUT NOT THE 
APPOINTMENT OF AN EXPERT. THE NOTION OF AN INDEPENDENT 
EXPERT WAS PROPOSED BY THE NEW ZEALAND AND AUSTRALIAN 
DELEGATIONS AS AN ALTERNATIVE TO THE CREATION OF AN 
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INTER- SESSIONAL OPEN-ENDED WORKING ^*@LAS®IFIE© CURRENT 
DRAFT COMBINES BOTH CONCEPTS, AND THEREFORE PRESENTS AN EVEN 
MORE PROBLEMATIC RESOLUTION THAN THE ONE ORIGINALLY 
INTRODUCED BY THE FRENCH, I.E., A RESOLUTION THAT CREATES A 
WORKING GROUP TO DRAFT TREATY LANGUAGE ON DISAPPEARANCES 
WHILE AT THE SAME TIME, AN INDEPENDENT EXPERT IS IN THE 
PROCESS OF EXAMINING THE NEED FOR ADDITIONAL INSTRUMENTS . 
THIS COUNTER- INTUITIVE PROBLEM WAS NOTED BY SEVERAL 
DELEGATIONS, INCLUDING INDIA, WHICH POINTED OUT THAT THERE IS 
THE POSSIBILITY THAT THE EXPERT MAY CONCLUDE THAT 
INTERNATIONAL LAW IS SUFFICIENTLY WELL -DEVELOPED AND DOES NOT 
REQUIRE ANOTHER TREATY OR TREATY BODY. THE FRENCH DELEGATION 
ADMITTED THAT THE LATEST APPROACH WAS NOT THE MOST 
"CARTESIAN" SOLUTION, BUT SEEMS TO BE THE BEST WAY TO BRIDGE 
THE GAP BETWEEN THE GRULAC AND THOSE OPPOSING THE CREATION OF 
THE INTER- SESSIONAL WORKING GROUP. 

3 THE NEW ZEALAND DELEGATION, SUPPORTED BY INDIA, THAILAND, 
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U K NORWAY, PORTUGAL, CANADA, AND EGYPT, OFFERED 

ALTERNATIVE LANGUAGE FOR OP 11 AND OP 12 (SEE SEPARATE FAX) . 

ITS PROPOSAL WOULD APPOINT AN INDEPENDENT EXPERT TO EXAMINE 
EXISTING LAW ON DISAPPEARANCES AND TO REPORT HIS/HER FINDINGS 
TO THE COMMISSION TO ENABLE STATES TO CONSIDER THE PROPOSAL 
FOR AN INTERSE SSI ONAL OPEN-ENDED WORKING GROUP. AS A 
FALLBACK, THE U.K. PROPOSED AMENDING REV. 3 TO READ THAT "IF 
APPROPRIATE IN LIGHT OF THE FINDINGS OF THE INDEPENDENT 
EXPERT " THE COMMISSION WOULD CREATE AN INTER- SESSIONAL OPEN 
ENDED WORKING GROUP." THESE SUGGESTIONS WERE MET WITH 
HOSTILITY BY ARGENTINA, WHICH SAID THAT IT WAS THROUGH 
NEGOTIATING, THAT REV. 3 WAS AS FAR AS IT WAS PREPARED TO GO , 
AND THAT IT WOULD PREFER TO TAKE THIS LANGUAGE TO A VOTE AS 
AN ALTERNATIVE TO FURTHER CONCESSIONS . GUATEMALA AND URUGUAY 
JOINED ARGENTINA IN THE SUBSTANCE, THOUGH NOT THE TONE, OF 
ITS INTERVENTION. 

4 SEVERAL EUROPEAN COUNTRIES, INCLUDING SWITZERLAND, 
NORWAY PORTUGAL, AND LICHTENSTEIN EXPRESSED CONCERN THAT, 
WITHOUT CONSENSUS, THE MANDATE OF THE PROPOSED INTERSESSIONAL 
WORKING GROUP WOULD BE DIMINISHED. 

5 USDEL MADE POINTS IN REFTEL. AT CLOSE OF THE SESSION, 
FRANCE AGREED TO ATTEMPT TO REDRAFT OP 11 AND OP 12 ALONG THE 
LINES PROPOSED IN PARA. 1 ABOVE, I.E., SOME COMBINATION OF 
AUTHORIZED WORK FOR BOTH THE INDEPENDENT EXPERT AND THE 
WORKING GROUP. 

6. THERE APPEARS TO BE LITTLE SUPPORT FOR THE U.S. POSITION 



UNCLASSIFIED 



OF REMOVING ANY REFERENCE TO THE CREATI^NCB^SSOT^D 
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INDEPENDENT EXPERT OR THE WORKING GROUP. \ 



7 IN THE ABSENCE OF ATTEMPTING TO STRIVE TOWARD CONSENSUS 
BASED ON THE NEW ZEALAND TEXT , IT IS LIKELY THAT THE GRULAC 
WILL SUCCEED IN PASSING A TEXT CALLING FOR THE CREATION OF 
BOTH THE WORKING GROUP AND THE INDEPENDENT EXPERT. GUATEMALA 
DELEGATION ADVISED USDEL THAT THE CREATION OF THE WORKING 
GROUP WAS A PRIORITY , BECAUSE IT IS SEEN AS A NECESSARY FIRST 
STEP TOWARD ITS FULFILLMENT OF PEACE AGREEMENT OBLIGATIONS TO 
RATIFY AN INTERNATIONAL TREATY ON DISAPPEARANCES. ARGENTINA 
AND GUATEMALA NOTED THAT NO EXISTING INTERNATIONAL TREATY OR 
TREATY BODY (INCLUDING THE INTER- AMERICAN CONVENTION ON 
DISAPPEARANCES) IS SUFFICIENTLY COMPREHENSIVE, AND HENCE THE 
NEED FOR THE UN TO DO WHAT THEIR OWN GOVERNMENTS OR REGIONAL 
ORGANIZATIONS SO FAR HAVE FAILED TO ACCOMPLISH. 
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TAGS: PHUM, UNHRC-1 UNCLASSIFIED 

SUBJECT: CHR 57: GUIDANCE ON DRAFT RESOLUTION ON 
INVOLUNTARY DISAPPEARANCES 

8 IT IS NOT CLEAR WHETHER ANY MEMBER WOULD CALL FOR A VOTE 
ON THE RESOLUTION AS PRESENTLY CONFIGURED. INDIAN DCM TALKED 
TO USDEL AFTER THE MEETING TO EXPRESS HIS CONCERNS WITH THE 
DIRECTION OF THE RESOLUTION , AND WISHED TO DISCUSS WHETHER 
OUR DELEGATIONS COULD COLLABORATE ON SOME AMENDMENT TO THE 
GRULAC FORMULATION. AUSTRALIAN AND CANADA BOTH ASKED USDEL 
IF WE INTENDED TO CALL FOR A VOTE. (COMMENT: IT APPEARS TO 
USDEL THAT A NUMBER OF MEMBERS ARE UPSET WITH THE DIRECTION 
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THE GRULAC IS TAKING THIS RESOLUTION, BUT THAT NONE OF THEM 
WISH TO CALL FOR A VOTE, AND ARE HOPING THAT USDEL TAKES THE 
FIRST STEP OF CALLING FOR A VOTE, AND VOTING NO. IF USDEL 
CALLS FOR A VOTE , THEN IT IS LIKELY THAT MEMBER DELEGATIONS 
OPPOSED TO THE CREATION OF THE INTER- SESSIONAL WORKING GROUP 
WOULD ABSTAIN. END COMMENT) 

9 ACCORDING TO CANADA, NEW ZEALAND, AUSTRALIA, JAPAN, INDIA, 
THAILAND, U.K., GERMANY, AND NORWAY ARE OPPOSED TO OP 11 AND 
OP 12 ( INDEPENDENT EXPERT AND WORKING GROUP, RESPECTIVELY). 
CANADA SUGGESTED THAT THE US SHOULD CALL FOR A VOTE. IF 
USDEL CALLS FOR A VOTE, CANADA WOULD ABSTAIN, AND THE OTHERS 
WOULD PROBABLY ABSTAIN OR VOTE NO — FOR ABOUT 20 ABSTENTIONS 
AND NO VOTES — PER CANADA'S COUNT, WITH SOME DEVELOPING 
COUNTRIES JOINING THE ABSTAINERS. THIS COULD MEAN THAT THE 
WORKING GROUP IS EFFECTIVELY DEPRIVED ITS MANDATE, SINCE , 
EVEN IF THE THE RESOLUTION PASSES, THE WORKING GROUP STILL 
NEEDS TO OPERATE BY CONSENSUS. IT IS UNCLEAR WHY CANADA IS 
RELUCTANT TO CALL FOR THE VOTE ITSELF. 

10 USDEL REQUESTS GUIDANCE ON WHETHER IT CAN JOIN NEW 
ZEALAND PROPOSAL FOR JUST THE CREATION OF AN INDEPENDENT 
EXPERT USDEL RECOMMENDS THAT WE BE GIVEN THE LATITUDE TO 
SEEK CONSENSUS. AS NOTED, THE MOST LIKELY OUTCOME IN GENEVA 
IS THE REJECTION OF THE NEW ZEALAND FORMULATION. OUR ABILITY 
TO EFFECTIVELY INFLUENCE THE OUTCOME OF NEGOTIATIONS IS 
SUBSTANTIALLY DIMINISHED IF WE CANNOT PROVIDE SUPPORT TO NEW 
ZEALAND PROPOSAL. 

11. USDEL ALSO REQUESTS GUIDANCE ON WHETHER WE SHOULD CALL 
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FOR A VOTE ON OP11 AND OP 12 (IF LANGUAGE REMAINS UNCHANGED 

IN SUBSTANCE FROM REV. 3) , AND WHETHER WE SHOULD CALL FOR A 
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VOTE ON THE RESOLUTION. IF REFEREN^@L AflHS! PM* « 
CAN BE REMOVED FROM OP 12, THEN WE DO NOT NEED TO OPPOSE THIS 
OPERATIVE PARAGRAPH . USDEL WOULD APPRECIATE FLEXIBILITY TO 
TRY AND WORK OUT APPROPRIATE AMENDMENTS WITH OTHER 
DELEGATIONS (I.E., THE NEW ZEALAND OPTION) SHOULD THAT COURSE 
PRESENT ITSELF. 
MOOSE 
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